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Abstract  

 

Summary: Mental health protection is a special area of interest for lawyers, ethicists and doctors. He directly refers to 

such special topics as: compulsory treatment of the patient, use of direct coercion towards the sick person and 

incapacitation. Psychiatry is inevitably combined in its activities with the law. When undertaking forced actions, it is 

necessary to analyze the patient's situation. This analysis applies not only to the health sphere. It also refers to the 

assessment of the level of respect for human rights. The law on mental health protection has been in force in Poland for 

25 years. The indicated act was changed several times. These activities were aimed at increasing the level of protection of 

human rights. Over the past months, unanswered questions and challenges have emerged. They concern the situation of 

people leaving prison. In the last months, it turned out that the Polish system of mental health protection does not take 

into account the situation of former prisoners. Is it possible to force a given person to heal? How to deal with a situation 

in which a person leaving a prison does not want to be treated psychiatrically? What to do if the person is in danger? The 

presented article aims to show important gaps in the Polish system of forensic psychiatry. A new draft of changes to 

Polish law will also be shown. It concerns the situation of people leaving prison: those who have been diagnosed with 

mental disorders. It will be subjected to a preliminary analysis. 
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INTRODUCTION 
At the beginning of 2019, a dramatic event 

widely commented in numerous international media 

took place in Poland. During an annual national charity 

event, a Mayor of one of the Polish cities was 

murdered. This Mayor was Paweł Adamowicz, who had 

held the office of the Mayor of Gdańsk for several 

terms [1, 2]. The occurrence was recorded by persons 

who took part in the event [3]. During the investigation 

procedure of this situation, it turned out that the 

perpetrator had been released from prison several weeks 

earlier. There was some information in the media and 

official statements made by public officers and 

politicians that suggested the past of the person accused 

of murdering the Mayor. It was stressed that the 

perpetrator, during his stay in prison, was at the same 

time undergoing treatment in a psychiatric hospital [4]. 

As it was pointed out, the mental disorders that the 

perpetrator was diagnosed with appeared during his 

time in prison. At this occasion, representatives of 

media, politicians, journalists as well as medical doctors 

and lawyers began to consider whether a perpetrator can 

be held responsible for an act that was recorded by 

several cameras. There was a doubt whether he 

understood the meaning and consequences of his 

actions. At the same time, a concept of some significant 

modification of the Polish criminal law emerged [5-7]. 

As it turned out, the Polish law does not provide for the 

possibility of taking compulsory therapeutic measures 

towards those who while leaving a prison experience 

some mental disorders, including mental illness [8]. The 

suggested legal loophole is significant from the social 

and legal point of view. There is no formal tool in 

Poland that would allow intervening (including forced 

intervention) towards persons leaving prison, who are in 

a state that requires psychiatric intervention [9].  

 

The following considerations are a preliminary 

assessment of similar proposals inevitably combining 

the system of penitentiary support for prisoners and aid 

activities for people who experience a mental crisis.  

 

Questions and Actions 

“Is Stefan W., a suspect in the murder of the 

Mayor of Gdańsk, a mentally ill person?” Many people 

observing the Polish socio-political area asked this 

question for several weeks. According to media reports, 

the discussed doubt was formally presented to expert 
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psychiatrists in the proceedings conducted by the 

prosecutor's office concerning the murder of Paweł 

Adamowicz [10, 11]. Criminal law practitioners are 

aware that a lot depends on the answer to that question: 

it is not clear whether the murder suspect discussed here 

may be found guilty of an act committed before 

hundreds of people [12]. The above question should be 

supplemented with another doubt. We need to consider 

what follows: "Did Stefan W. while leaving the prison, 

demanded some psychiatric support?" Subsequent 

journalistic sources stressed that the suspect stayed in a 

mental hospital while serving his sentence. However, 

this information did not bring any particular solution to 

the whole case [13]. The reason for the indicated 

hospitalization was not known. In a similar situation, it 

is crucial to find out whether the defendant experienced 

any mental disorders (e.g. anxiety neurosis) or whether 

any symptoms of mental illness (e.g. paranoid 

schizophrenia) were observed in him [14]. It is, 

however, a fact that the situation of Sebastian W. drew 

attention to a significant loophole in Polish regulations. 

According to the Polish Minister of Health, Prof. 

Łukasz Szumowski: "Today's legal situation is that 

those people who are serving a prison sentence, and 

who are suspected of developing some mental 

disorders, we don't have any tools to apply to courts to 

cover them with diagnostics and treatment" [15] 

Therefore, at the beginning of 2019, the public official 

referred to presented a proposal of a particular action 

that will be probably undertaken. As Szumowski 

stressed: “We propose amendments to the Act on 

Mental Health and to the Penal Code, such that would 

allow the state bodies, in this case the Head of Prison, 

to file an application with the guardianship court, which 

asking the experts to examine the patients, renders the 

judgments that the patient must be sent for forced 

outpatient or inpatient treatment” [16, 17]. 

 

Proposed Modifications  

The proposal for changes in the Polish law 

referred to in this paper were specified in one statement 

by prof. Piotr Gałecki. We are talking about a National 

Consultant in Psychiatry. In his opinion, the undertaken 

governmental initiatives are primarily about changing 

the so-called motion-based mode of forced psychiatric 

hospitalization [18]. According to the Act on Mental 

Health Protection, a mentally ill patient may be referred 

to a hospital without their consent upon request made 

by their relatives and welfare bodies. A decision about 

treatment without consent is finally made by a 

guardianship court which analyzes whether a given 

person: 

 Is mentally ill, 

 Can satisfy their basic life needs,  

 Is in a health situation that requires aid 

provided in a hospital [19]. 

 

However, linking similar provisions with the 

Penal Code is not a simple process. The mentioned 

motion-based mode is a statutory possibility to refer to 

a psychiatric hospital a person who is diagnosed with 

mental illness, unable to fulfill  the basic life needs (the 

stay in the hospital is intended to help them), or their 

“previous behavior suggests that failure to admit to the 

hospital will cause significant deterioration in their 

mental health” [20]. But do this provision “fit” the 

persons leaving the prison and having been diagnosed 

with mental illness there? 

 

The solutions proposed in the interviews by 

prof. Szumowski and Gałecki have some significant 

justification. There can be a situation where an 

imprisoned person experiences some psychotic 

disorders (e.g. paranoid schizophrenia). At the same 

time, however, it turns out that the perpetrator was of 

sound mind when committing the offense (a 

precautionary measure was not employed here, meaning 

that he was not referred to the forensic psychiatry 

department). It is also possible that the first symptoms 

of mental illness appeared already in prison [21].  

Prison staff may notice some serious problems when 

they see a clear necessity of mental support for a person 

leaving the prison. At the same time, Polish legislation 

does not provide for formal grounds to submit an 

adequate application allowing this kind of diagnostic 

and therapeutic intervention [22].  

 

Assumptions for the amendments of the Polish 

law, presented by the media, unfortunately, resemble 

the previous legislative drafts proposed more than five 

years ago on the so-called Isolation Act. It concerned 

the perpetrators of serious sexual offenses who left 

prisons (namely the persons who gave rise to some 

serious concerns of not being rehabilitated and still 

posing a significant threat to the society) [23, 24]. Also 

in that time, it was considered whether a mental 

disorder (without symptoms of psychosis) may lead to 

some dangerous behaviors of the indicated persons. 

Therefore, a civilian solution was introduced in 2014, 

allowing for psychiatric isolation of the discussed group 

of former prisoners [25]. The above-mentioned 

amendment of principles related to the so-called 

motion-based mode of forced hospitalization should 

theoretically not raise similar concerns. This is because 

the matter concerns the prisoners who can be 

considered mentally ill. The provisions of the Act on 

Mental Health Protection have been in force in Poland 

for 25 years in this respect [26]. It is worth referring 

them to the changes proposed by the Polish 

government. 

 

Forced treatment of a patient in a motion-based 

mode is a tough task, from both the clinical and legal 

perspectives. The discussed procedure is as follows: A 

person close to the patient applies to the guardianship 

court. The motion should be accompanied by a 

certificate from a psychiatrist who diagnosed mental 

illness and sees the need for hospital treatment. This 

doctor is obliged to examine the patient personally. 

However, the patient does not need to attend this 
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examination appointment. If the examination is carried 

out, the close relative directs the case to the court. The 

court appoints an expert psychiatrist. The psychiatrist 

can examine the patient even without the patient’s 

consent. This doctor gives an opinion on whether the 

treatment is necessary. Based on that, the court delivers 

a ruling, but it does not consider the patient yet. 

Moreover, this person is not considered aggressive or 

self-aggressive. The person concerned may appeal to a 

higher instance court. They also have the right to an 

assigned counsel. A potential ruling obliging the patient 

to undertake treatment must become final. The patient 

obliged to undertake treatment may evade compulsory 

therapy for weeks or months to come. After this period, 

the discussed patient is admitted to the hospital [27, 28]. 

Several crucial questions appear then: Is this patient 

unable to fulfill the basic life needs? How did the 

patient manage for the past few months? Furthermore: 

What is this patient’s mental health after such a long 

time after the examination? Does it in any way reflect 

the situation encountered by e.g. the expert examining 

the participant of the court proceedings? 

 

Loophole and Concern 

The above-mentioned draft of the Ministry of 

Health assumes that a Head of Prison will be included 

in a group of entities authorized to file the motion 

regarding treatment. Will it actually change anything? 

Perhaps it will only lead to some situations complicated 

in psychiatric and legal terms? Is the amendment of the 

Polish Psychiatric Act currently necessary from the 

perspective of legal and penal challenges?  

 

It is certainly justified to work over 

modification of reality, where some clear legislation 

loopholes should be noted. The dramatic events led to a 

situation where the representatives of Polish authorities 

decided on the need to amend the regulations related to 

the possibility of undertaking therapeutic intervention 

towards persons leaving penitentiary institutions. It is 

proposed to equip the prison authorities with the right to 

file an adequate motion, directing a particular person to 

treatment. However, similar solutions will not 

necessarily lead to placing this person in a psychiatric 

institution. While reading the statements of the 

representatives of the Polish Ministry of Health, it can 

be seen that they are about persons who are in a state 

called a mental crisis when ending their sentence. In the 

discussed context we deal most of the time with a 

person that may pose a threat because of the symptoms 

of the disease. The legal regulations functioning in 

Poland to date, regarding the above so-called motion-

based mode of psychiatric treatment without the 

patient’s consent, consider those patients who are not 

aggressive due to their illness. Therefore, we are 

dealing here with the new reality [29]. 

 

CONCLUSIONS 

2019 is the 25th anniversary of introducing 

regulations of the Act on Mental Health Protection in 

Poland. Its co-creator, prof. Stanisław Dąbrowski 

stressed that the works over this document took more 

than 20 years. This Act has already had some key 

amendments, namely modification of regulations on the 

protection of rights of persons who experience mental 

disorders. Also, the principles of using direct coercion 

measures towards the patients were changed. Similar 

amendments show ho significant a document this 

legislation is [30]. Perhaps the introduction of new 

solutions considering the discussed motion-based mode 

will bring some improvement to socially significant 

situations. It is first of all about the moments when a 

person giving rise to concerns of the prison staff leaves 

the prison. But maybe the key problem is elsewhere? It 

is a legislative modification that ignores the cause of the 

problem. It must be stressed that the Polish mental 

health care system is in crisis. And this crisis does not 

omit prisons. It is hard to find both psychiatrists and 

psychologists in numerous prisons. Hence, 

paradoxically, it may happen that after some time 

almost every person leaving the prison walls will need 

therapeutic support [31, 32].  

 

While analyzing the contemporary challenges 

identified in Poland after the tragic events from the 

beginning of 2019, it is undoubtedly necessary to 

conclude that there is a need to change the regulations 

on the protection of mental health of persons leaving 

prisons. However, it is also necessary for psychiatrists 

and lawyers to cooperate in the process. 
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